





















































overread, faulty computation of the bill or meter malfunction and as such, the tests and checks
were inconclusive of findings the cause of the increased usage. She asserted that 21 DCMR 408
regarding inconclusive findings was applicable in this matter and the customer was not entitled
to an adjustment of the account.

Based upon the foregoing testimony and evidence adduced during the hearing, the
Iearing Officer makes the following:

FINDINGS OF FACT

1. The property involved is a single-family residence occupied by-and his
wife and daughter. (Testimony of

2. The period in dispute is July 13, 2022 to August 9, 2022. (Testimony of the parties)

3. There was a significant spike in water usage at the property from August 4, 2022 to
August 9, 2022 and again on August 12, 2022. (Testimony of the parties)

4. The September 2022 billing statement reflected higher than normal water usage during its
billing period and the customer expressed that he wanted to dispute that bill as well but
he failed to make a timely challenge of the bill which covered the period August 10, 2022
to September 12, 2022. (Testimony o

5. Mr. and Mrs. [Jiwere out-of-town from August 1, 2022 to August 13, 2022.
(Testimony of | D

6. The s daughter was away from the house from August 6, 2022 until August 13,
2022. (Testimony o

7. A housekeeper had access to residence and was at the residence for a half-day on August
10, 2022. (Testimony of ||| | GzGzNdb

8. Upon return to the property on August 13, 2022, Mr. -was unaware of any water
problem or leaks at the property. (Testimony of_)

9. The housekeeper did not re any leaks or water problem when she was at the property
in the absence of the Family. (Testimony of“

10. There is an irrigation system at the property and in response to receipt of the high bill,

Mr. had the irrigation system checked and no problem was found. (Testimony of

1 1. Mr. Il has not been aware of any water or plumber issue at the property both past and
present. (Testimony of i

12. There was a period from August 2, 2022 to August 4, 2022 during which the meter read
transmitter failed to transmit meter readings from the property and this transmission
failure triggered the utility sending a technician to read the customer’s water meter for
billing purposes. (Testimony of Kimberly Arrington)

13. The customer was billed by DC Water based upon a ficld read by a technician for the
period in dispute. (Testimony of Arlene Andrews)

14. The field read upon which the customer was billed was in-line with transmitted meter
reads from the property. (Testimony of Arlene Andrews)













BEFORE THE DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY
DEPARTMENT OF CUSTOMER SERVICES

Inre: The Trust
¢/o Sophia H. Willis, co-trustee
28 Charlotte Street
Charleston, SC 29403
and
Elena H. Allbritton, co-trustee
3124 Q Street, NW
Washington, DC 20007

Service Address:
Foxhall Road, NW Account No:-

And

Inre

I ucbec Street, NW Account No:-

Washington, DC
V.
District of Columbia Water and Sewer Authority
Joint Petitioners

CORRECTED ORDER

This matter came before the Hearing Officer on January 26, 2023 for oral argument upon
Motion of Petitioners -and or Summary Judgment, the District of Columbia
Water & Sewer Authority’s Memorandum of Points and Authorities In Opposition To
Petitioners” Motion For Summary Judgment, and Joint Petitioners’ Reply to DC WASA’s
Memorandum of Points and Authorities In Opposition To Petitioners” Motion For Summary
Judgment.

Prese inc were: Stephen Gardner, Esquire, on behalf of petitioners the
-['rust, and Emil Hirsch, Esquire and Emily Green,

Esquire, on behalf of the District of Columbia Water and Sewer Authority (DC Water) with
Douglas Evans, Paralegal, CARLTON FIELDS, P.A_; Kimberly Arrington, DC Water; Cherie
Green Lyons, Impervious Area Division, DC Water; and Barbara Mitchell, Esquire, DC Water.




BACKGROUND:

November 7,2016. a DC Water administrative hcaring was held in the Matter of
Account No: | Ms. Iwas contesting charges relating to the Clean
Rivers Impervious Area Charge (IAC). The Petitioner contended that she was being improperly
billed bv DC Water for IAC because her property was not connected to the DC Sewer System.
Ms. testified that her property was one of the few remaining properties in the District of
Columbia which was not connected to the sewer system. that shec had a septic tank, and she did
not pay for sewer services. The record reflects that Ms-was seeking exemption from the
Clean Rivers [AC because she allegedly contributed no stormwater runoft to the D.C. sewer
system, uses a septic tank and has her drains flow into the green areas on her property. Afte r the
hearing, a DC Water hearing officer (R. Bradley Runyan) issued an Order on November 29, 2016
and concluded that the legislature supplied DC Water with the authority to impose the Clean
Rivers IAC on al! District property owners, regardless of whether a property contributes any
stormwater runoff. The Hearing Officer found that the customer failed to carry the burden of
proof and that the preponderance of the evidence showed that the water bills were valid and
appropriate as to the impervious surface charge. Ms. -ppealed to the D.C. Court of
Appeals and her case was decided on August 23. 2018.

The D.C. Court of Appeals vacated the hearing otficer’s decision and remanded the case
for further proceedings. The Court determined that the hearing officer failed to provide any
statutory analysis or reasoning supporting his legal conclusions. The Court pointed out that the
hearing officer, in the decision, reterenced D.C. Code § 11-111.216 (d-1) and that was error. The
Court rejected DC Water’s assertion that it was a scrivener’s error and should have read as D.C.
Law 11.111. The Court noted that it was unable to locate any subsection 216 (d-1). The Court,
further, pointed out that DC Water’s representative, in closing argument, directed the hearing
officer to D.C. Code § 34-2202.16 (d-2) as justification for its non-discriminatory application of
the Clean Rivers IAC but that D.C. Code § 34-2202.16 (d-2) relates to the stormwater fee
statute, rather than the Clean River IAC statute and that the hearing officer provided no analysis
as to how the cited provisions related to the Clean River IAC nor did the hearing officer provide
any consideration of other possible relevant statutes such as D.C. Code § 34-2107, which deals
specifically with “methods of determination of sanitary sewer service charges.” In a footnote. the
Court noted that Section 216 does contain provisions dealing only in a general way with the
authority of WASA to impose charges and fees, which now appear in D.C. Code § 32-2202.16
(@), (b). The Court directed that the hearing officer conduct further proceedings not inconsistent
with the Court’s Memorandum Opinion and on remand, that the hearing officer conduct an
evidentiary hearing to resolve any remaining disputed factual questions. (See 193 A.3d 751
(2018). Chandra Hardv v. DC Water & Sewer Authority. 16-AA-933. District of Columbia Court
of Appeals. August 23, 2018. DECISION)

and (hereafter referred to
initiated a dispute of their bill in challenge to the imposition of the Clean River [AC and
Stormwater User fee and they filed a Petition for Administrative Hearing when they disagreed
with the explanation given by DC Water in a letter dated August 14, 2019 in which the utility
stated that all residential and non residential structures within the District of Columbia are
assessed the Clean River IAC fec based on the amount of impervious surface associated within



the lot. In the letter, DC Water asserted that impervious surface areas are major contributors to
rainwater runoff entering the District’s sewer system and pollution entering area waterways. The
utility stated that the charge is necessary to recover the $2.7 billion cost to control combined
sewer overflows (CSOs) in the Anacostia and Potomac rivers and Rock Creek, which was
federally mandated by the EPA. In the letter, the utility asserted that in qualifying how much
runoff can happen, the average rainfall of about an inch can contribute over 600 gallons of runoff
for a 1,000 square foot structure and that while some water may end up in other areas, a portion
will still make its way into the sewer system. (See Letter signed by Tarsha Anderson, GIS Billing
Supervisor, DC Water to Mr. Gardner dated August 14, 2019.)

_ontend that they do not utilize the services and facilities of DC

Water and that they have constructed a storm water collection and drainage system utilizing self-
contained collection wells. The customers assert that their property has a self-contained septic
system and that they are not obligated to pay any sanitary sewer charges. Through counsel, the
customers, further. asserted that stormwater from their property is not physically capable of

achine a DC Stormwater sewer which counsel asserted he understood is not remotely near the
roperty.
With respect to the_pmperty. only the issue regarding the Clean

River IAC is before the hearing officer and no administrative hearing has been held regarding
their Petition.

died in year 2021 and her property was conveyed to the

Frust with Stephen Gardner, Esquire retained as continuing counsel in the matter pending

crore DC Water. On information from Mr. Gardner, the property has, subsequently, been sold
by the Trust and the new property owner has demolished the residence. Prior to the death of Ms.

a Corrected Order dated Scptember 11,2021 was issued containing memorialization of

the attorneys’ affirmation that there is no dispute as to the -propert}' not being hooked to
the DC Water sewer system and that Petitioner has a septic system; that the parties agreed that
the Petitioner is only billed for water service, meter fee, DOE stormwater fee and the IAC Clean
River fee: that the Stormwater fee is not at issue and that counsel for DC Water stated his
position that there is still some contribution to stormwater from the Petitioner’s property
contributing to the DC sewer system.

Mr. Gardner on behalf of- and_ﬁled A Joint Motion of

Petitioners and to (1) Prioritize the Hardy Case as the Lead Case; (2) Revise the
Briefing Schedule In the Case: and (3) Hold the “ase in Abeyance Until a Final
Decision Has Been Made by the Hearing Officer in the Case. Mr. Gardner repeatedly
represented that the facts in the -Case and the Case are identical in
that both properties are on septic systems and therefore neither property is connected to the DC
sewer system. Mr. Gardner, further, represented that the Hearing Officer and the Partics have
acknowledged that there are no facts in dispute, no evidentiary hearing is required in either case,
and the cases can be resolved as a matter of law by the Hearing Officer based upon the
interpretation of relevant statutes and regulations. etc. DC Water, in its Oppositions, asserted that
factual disputes continue to exist in both the-and -cases. Counsel for DC Water
argued “that other than being hooked up to the seplic tank, the locations, other surface




characteristics and the directional path of the storm water from these two separate and non-
adjoining properties are different.” (See DC Water Opposition at pg. 5-6) The Hearing Officer
noted it remains to be determined, if, in fact, [} is entitled to summary judgment and, at no
point, thus far, had the Hearing Officer determined that there are no facts in dispute or that no
evidentiary hearing is required. Mr. Gardner stated his intent to file a Motion for Summary
Judgment in the case and the parties agreed that the general question is “Whether Ms.
* is subject to the imposition and collection of the Clean Rivers charges.” Mr. Gardner also
indicated his like intent to file a pre-hearing motion for summary judgement in the

case.

Noting that at no time has counsel for-and [ NINTEN

consolidate the administrative hearing case commenced by either petitioner with the other, the
hearing officer noted that While_raised the issue of applicability of the
Stormwater fee to their property, their counsel and counsel for DC Water agreed that the issue is
not before the hearing officer and that the - case does not involve an issue of the
Stormwater fee. Subsequently, by Order dated March 9. 2022, the hearing officer recognized that
the -case and theh case have differences, however, on the issue of “whether a
customer who has a septic tank and is not hooked to the DC Water sewer system is subject to the
imposition and collection of the Clean Rivers charges”, the parties are similarly situated and it
would be judicially efficient to hear/consider the parties on that issue, alone, at the same time. As

such, the Hearing Officer joined the [JJ case and the —case for the
propose of submission by counsel of a Motion for Summary Judgment on the issue of whether

the petitioners are subject to the imposition and collection of the Clean Rivers charges.

MOTION FOR SUMMARY JUDGMENT HEARING ARGUMENTS:

Mr. Gardner, on behalf of the petitioners, began by informing the hearing officer that the
Hardy property on Foxhall Rd was been sold in year 2021- almost 18 months ago. He stated that
the residence has been demolished and the issue of Clean Water IAC going forward is now moot.
He asserted that DC Water stopped billing the customer for Clean Water [AC approximately five
(5) years ago and that the charges should be considered waived and the utility estopped since it
has not billed the customer for so long.

Mr. Gardner pointed out that the DC Court of Appeals found that the hearing officer in
the first administrative hearing committed error in citing an inapplicable statute. Mr. Gardner
asserted that DC Code § 34-2107 was the applicable and correct statute regarding the case and
not what the hearing officer cited. He continued that the case was remanded on August 23,2018
for statutory interpretation. He asserted that the facts are simple and undisputed- that there is a
septic system, the customer is not connected to the sewer syste e customer has not been
billed for sewer service by DC Water. Mr. Gardner stated thatﬂnd
are two (2) unique customers because the properties are not connected to the DC Water sanitary
sewer system.

Mr. Gardner argued that there exists a plainly written exemption for property not
connected to the sanitary sewer. He asserted that 99.99% of all DC Water customers are
connected to the sewer system and that his clients are two (2) of over 250,000 overall customers

























































Judgment- pg. 17)

For purposes of this summary judgment motion, the hearing officer consolidated the

It is undisputed that the petitioners, at their respective properties, utilize a septic system
and are not billed by DC Water for sewer based upon water consumption. Both water accounts
are billed by DC Water for stormwater user fee and IAC, although the utility has suspended IAC
pending the outcome of these proceedings, As noted above, is now deceased and
her property at issue which was located at Foxhall Road NW has been sold by the

Trust. An evidentiary hearing was held in the case and as noted, the matter was
remanded by the DC Court of Appeals. With respect to they have not been
afforded an evidentiary hearing on thejrdispute and they contest billing by DC Water for both
stormwater fee and IAC, whereas Ms.“id not dispute the stormwater fee. The validity of

applying the stormwater user fee in the _case is not at issue regarding this

motion.

Petitioners assert that, as forth in DC Code § 34-2108, if you are not connected by pipe to
the DC sanitary sewer, you are not subject to any sanitary sewer charges authorized under
Chapter 21, Sanitary Sewage Works, Subchapter 1. District Sanitary Sewage Works, the
applicable subchapters for DC Code § 34-2107 and DC Code §34-2108. Petitioners argue that
the Clean Rivers IAC is referenced as a “sanitary sewer charge and pursuant to DC Code § 34-
2108, you are only obligated to pay IAC if you are connected to a DC sewer conducting sanitary
sewage.

Petitioners assert that the hearing officer should analyze DC Code § 34-2107 and 2108
using the Plain Meaning Rule and argue that the language of the statutes are plain and
unambiguous and there is no need to resort to the legislative history underlying the statutes.

Reading DC Code § 34-2107 and § 34-2108 together, as the petitioners assert is
accorded, it appears that the petitioners do not have to pay IAC. However, such a reading creates
an absurd result when read in context to other statutes and regulations relating to IAC and the
legislative history of the impervious area charge. See Peoples Drug Store, Inc. v. D.C.. 470 A. 2d

751,754 (D.C. 1983) (en banc)

Petitioners reference, in their brief, a recent case decided by the United States Court of
Federal Claims- District of Columbia Sewer and Water Authority v. United and States,
September 10, 2021, No. 18-1586C. The case was originally filed in the United States District
Court for the District of Columbia and was subsequently transferred to the US Court of Claims.
The case involved a federal entity and a 1938 agreement for sewer services; however, it provides
a roadmap and extensive analysis of how to interpret statutes and an analysis of JAC and DC
Code § 34-2107 and § 34-2108. In the case, the Court talks about and cites a distinction between
sanitary sewage and stormwater sewage. The Court notes that the District of Columbia Public
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The charge is base on an Equivalent Residential Unit (ERU). An ERU is a
statistical median of the amount of impervious surface area in a single-family
residential property, measured in square feet.

Available at https//www.dcwater.com/impervious-area-charge™

Based upon the legislative history noted above and Municipal Regulations, JAC was not
intended to only apply to customers on a sanitary sewer connection.

A duly promulgated District of Columbia Municipal Regulation has the force and effect
of law. See e.g. J.C. & Associates v. D.C. Bd of Appeals & Rev.. 778 A.2d 296, 302 (D.C. 2001)
(“A validly promulgated administrative rule or regulation has the force and effect of law. much
like a statute” (quoting Hutchinson v. D.C.. 710 A.2d 277. 234 (D.C. 1998); Teachey v. Carver.
736 A.2d 998, 1005 (D.C. 1999) (“regulations having been duly promulgated, they are the law,
and the Board must follow them unless and until they have been rescinded or amended in the
manner prescribed by law”); Dankman v. D.C. Bd of Elections & Ethics, 443 A.2d 507,513
(D.C. 1981)(en banc) (“Rules and regulations promulgated by Government establishments
pursuant to statutory authority have the force and effect of law, and concededly are subject to the
same tests as statutes”) (DCWASA Memorandum of Points and Authorities in Opposition To
Petitioners; Motion for Summary Judgment at pg. 9).

In discussing how to interpret a statute. particularly an ambiguous statute or one having a
gap. the Court in DC WASA v. United States, instructed that the cardinal principle of statutory
construction is * the rule that every clause and word of a statute must be given effect if possible”
See Boeing Co. v. Sec'v of the Air Force, 983 F.3d 1321, 1327 (Fed. Cir. 2020) (quoting Shea v.
United States. 976 F.3d 1292 1300 (Fed. Cir. 2020) ("[i]t is a "cardinal principle of statutory
construction that courts must give effect, if possible, to every clause and word of a statute.™
(quoting Williams v. Taylor. 529 U.S. at 364))); Sharp v. United States. 580 F.3d 1234, 1238
(Fed. Cir. 2009). Similarly, the court must avoid an interpretation of a clause or word which
renders other provisions of the statute inconsistent, meaningless, or superfluous. See Duncan v.
Walker. 533 U.S. at 174 (noting that courts should not treat statutory terms as "surplusage”).
"[W]hen two statutes are capable of co-existence, it is the duty of the courts. . . to regard each as
effective." Radzanower v. Touche Ross & Co.. 426 U.S. 148, 155 (1976): see also Xianli Zhang
v. United States, 640 F.3d 1358, 1368 (Fed. Cir.) (citing Cathedral Candle Co. v. U.S. Int'l Trade
Comm'n, 400 F.3d 1352, 1365 (Fed. Cir. 2003)), reh'g and reh'g en banc denied (Fed. Cir. 2011),
cert. denied, 566 U.S. 986 (2012); Hanlin v. United States. 214 F.3d 1310, 1321 (Fed. Cir.). reh'g
denied(Fed. Cir. 2000). The Court, further, noted that "' Beyond the statute's text, the traditional
tools of statutory construction include the statute's structure, canons of statutory construction,
and legislative history." Bartels Trust for the Benefit of Cornell Univ. ex rel. Bartels v. United
States, 617 F.3d 1357, 1361 (Fed. Cir.) (quoting Bull v. United States, 479 F.3d 1365. 1376
(Fed. Cir. 2007)), reh'g en banc denied (Fed. Cir. 2010); see also Caraco Pharm. Labs.,
Ltd. v. Novo Nordisk A/S, 568 UU.S. at 412 ("[W]e consider each question [of statutory
interpretation] in the context of the entire statute.” (citing Robinson v. Shell Oil Co., 519 U.S.
at 341)); Roberts v. Sea-Land Servs., Inc., 566 U.S. 93, 100 (2012); Bush v. United States,
655 F.3d 1323, 1329 (Fed. Cir. 2011), cert. denied, 566 U.S. 1021 (2012).
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In addition to legislative history, there are several instances in the DC Municipal
Regulations that instruct that IAC is not limited to customers connected to a sanitary sewer pipe.
Such regulations are found at DCMR § 21- 4101 as follows:

4101.5 All residential customers shall be assessed a CRIAC based on the following Six-
Tier Residential Rate Structure for the CRIAC:
4101.6 All non-residential and multi-family customers shall be assessed ERU(s) based

upon the total amount of impervious surface area on each lot. This total amount of
impervious surface shall be converted into ERU(s), truncated to the nearest one-
hundred (100) square feet.

4101.7 Impervious Only Properties are defined and subject to the follow requirements:

Impervious Only Properties are properties that do not currently have metered
water/sewer service (for example, parking lots) and may require the creation of
new accounts;

Clearly, based upon definition, IAC is stormwater sewage, yet. the City Council
embedded IAC in a statute referencing sanitary sewage- § 34-2107, broadening the bases for
charging customers and adding impervious area in addition to water consumption and water
service to a property. DC Code § 34-2108 refers solely to sanitary sewage which by definition is
water service to a property using pipe, and, as such, the Hearing Officer concludes that § 34-
2108 has nothing to do with IAC and does not exclude IAC charges applying to customers not
connected to a sanitary sewer. The Hearing Officer concludes that § 34-2108 merely states one
type of customer who has to pay what is loosely referred to as sanitary sewer service.

As such, based upon legislative history, Municipal Regulations and DC Water’s stated
interpretation of IAC and to whom it is applicable, the petitioners have not prevailed in showing
that they are not subject to IAC because they have septic systems and are not connected by a pipe
to the DC Water sewer system.

Both counsels have declared that there is no need for an evidentiary hearing.

With respect to m they have never had a hearing on their
Administrative Hearing Petition and they have a right to hearing. The petitioners did not limit

their argument to § 34-2108 excluding them from the class of customers obligated to pay IAC.
They assert that stormwater from their property is not physically capable of reaching a DC
Stormwater sewer and such fact is unproven. Thus, there is an issue in dispute regarding IAC and
stormwater fee, which the petitioners also dispute applicability to their account. Going forward,
they must prove that their property contribute no stormwater runoff to the DC sewer system. As
such, the Motion for Summary Judgment as the same relates to is Denied
but there dispute continues for resolution of the issues remaining.

With respect to - the petitioner has had an administrative hearing but, moreover, the
petitioner is now deceased and the property has been sold. The petitioner’s entire claim against
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IAC rested upon § 34-2108 and her contention that the statute excluded her from liability for
payment of IAC because she had a septic system and was not connected by pipe to the DC Water
sewer system. As noted above, it is the finding of the Hearing Officer that § 34-2108 does not
apply to IAC and, thus, does not protect the customer from IAC charges. As such, the finding of
the prior hearing officer was correct, despite the deficiencies of his written decision regarding
statutes and DC Water authority. Because the property is sold, the customer’s estate/trust has no
liability going forward regarding IAC but does owe IAC up to the sale of the property. With
respect to genuine issues in dispute, there are none regarding The customer, however,
cannot prevail based upon the law because the premise of her complaint is not supported by the

law. Accordingly, DC Water is em judgment against [Jfjand that portion of the Motion

for Summary Judgment relating t is Denied. Hardy is responsible fo . Counsel for
Hardy asserts that DC Water sho e estopped from collecting IAC from or her
estate/trust due to the time lapse since the utility has charged for IAC. The Hearing Officer views
DC Water having stopped imposing IAC upon the customer as analogous to the action dictated
pursuant to DCMR § 21-403 whereby when a customer initiates a challenge to a bill, the
customer may not pay the charge pending the investigation of the challenged bill. DCMR § 21-
403.1 states the “Upon receipt of a challenge to a water and sewer bill, the Utility shall suspend
the obligation of the owner and occupant to pay the contested charges contained in the bill
pending investigation.” DC Water determined that the IAC charges were valid and the customer
went to administrative hearing which outcome was decided against the customer who then
appealed to the DC Court of Appeals. This matter has been pending for a lengthy period,
however, the Hearing Officer finds no fault on the part of the Utility in causing delay or harm to
the customer and, as such, no basis exists to relieve the customer from liability for payment of
IAC.

Accordingly, Petitioners® Motion for Summary Judgment is DENIED.

ter is GRANTED judgment against [N -

and the Petition is hereby dismissed based upon the Hearing Officer determining that
there are no genuine facts and questions of law at issue regarding the Petition after
resolution of the petitioners’ motion for summary judgment. DCMR §21-416.2(d).

J )(et W. Blassingame, Hg@ Officer

Date: Hoel Z 3/, 223

Copies to:

Stephen K. Gardner, Esq.
Kalbien Hagerty, L.L.P.
888 17" Street, NW
Suite 1200

Washington, DC 20006
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